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“I Was in a War, and in a 
War Things Like That 
Happen”:  
On Judgments and 
Ethical Investigations in 
Israeli Law and Literature

Renana Keydar

AbstrAct

Focusing on two key events in the Israeli-Palestinian conflict—the Deir Yassin affair 
(1948) and the Kefar Kassem massacre (1956)—the article explores how Israeli nar-
ratives of different genres engage with conflict-related atrocities. Juxtaposing the liter-
ary reimagination of the Deir Yassin affair in Nurith Gertz’s ‘Al da‘at ‘atsmo 
(Unrepentant, 2008) and the seminal court ruling in the Kefar Kassem massacre 
trial (1958), this article examines the ethical considerations and effects of the different 
formal strategies employed in each of the texts. I argue that the encounter with con-
flict-related atrocities leads to a break in the generic form of both the literary and the 
legal texts and a resort to extrageneric rhetoric. This formal disruption engages the 
reader and, possibly, her community in an ethical inquiry that emphasizes the process 
of investigation rather than final judgments.

Keywords: Israeli-Palestinian conflict, Deir Yassin, Kefar Kassem, atrocity, ethics, 
memory

O n April 9, 1948, amidst ongoing battles between Israeli and 
Palestinian forces, the Israeli paramilitary organizations 
Lehi and Etsel attacked the Palestinian village of Deir Yas-

sin, located on the outskirts of Jerusalem. The day of fighting resulted 
in many civilian casualties, with accounts estimating the death toll to 
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be more than one hundred, many of them women, children, and the 
elderly. Some reports mention atrocities such as looting, corpse muti-
lation, and rape.1 The Deir Yassin attack was immediately denounced 
as a massacre by various parties, including the Jewish-Israeli leader-
ship.2 The attack on Deir Yassin remains at the heart of historical and 
political debate, with heated arguments about whether or not a mas-
sacre indeed occurred. Opinions are divided as to whether the kill-
ing of civilians was part of a strategic plan to expel the villagers and 
was thus an intentional, premeditated act or an unintended, disas-
trous consequence of the fighting.3

The symbolic significance of Deir Yassin is nonetheless unquestion-
able. In the context of the Palestinian narrative of the Nakba, Deir Yas-
sin became a painful symbol of the Palestinian people’s separation 
from their land and the consequent refugee problem. It is often argued 
that rumors of the attack on Deir Yassin and its horrific outcome (which 
were propagated not only by Arabs but also by Jewish mainstream par-
ties) spread terror, fear, and panic among the Palestinian villagers and 
served as a catalyst for their flight from their villages.4

In Israeli public discourse, however, the Deir Yassin attack, like the 
broader predicament of Palestinian refugees, still remains on the 
margins of public consciousness. In recent research focusing on the 
Israeli-Palestinian conflict and specifically on the War of Indepen-
dence of 1948 and the Nakba, Israeli sociologist Uri Ram examined 
the collective “ways of forgetting” by which a dominant national 
memory (Israeli Jewish, in this case) creates lacunae of historical 
memory.5 Analyzing the mechanisms through which selected events 
are removed from memory, Ram compares two competing Israeli ac-
counts of the events at Deir Yassin: the “official” version of events 
from the 1960s, which remains highly evasive and ambiguous, and a 
more critical, detailed version from the 1990s. Ram concludes: 

It is beyond debate that in the dominant and pervasive Israeli narrative 
of 1948, as it was determined in the official account and as it was dis-
seminated later on by the educational and communication sys-
tems, . . . the uprooting of the Palestinians and the destruction of their 
society is not discussed and is not even mentioned as an important as-
pect of the war or as one of the consequential outcomes of it.6 

An example of this national forgetfulness appears in a recent ruling 
by the Israeli High Court of Justice from May 24, 2010. The High 
Court rejected a petition filed by the newspaper Haaretz challenging 
a decision made by a ministerial committee not to disclose certain 
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archival material regarding the Deir Yassin attack, including reports, 
documents, and photographs that might shed light on the events. 
The High Court’s decision was based in part on the concern that dis-
closure might damage Israel’s foreign policy and disrupt ongoing ne-
gotiations with the Palestinians. In a concluding remark, nevertheless, 
the High Court acknowledged the importance of a public debate re-
garding what happened at Deir Yassin, noting that the ministerial 
committee’s decision to extend the classification period of the docu-
ments does not prevent such a public discussion from taking place.7 

In 2008, Nurith Gertz published ‘Al da‘at ‘atsmo: Arba‘ah pirkei hayim 
shel Amos Kenan (Unrepentant: Four Chapters in the Life of Amos 
Kenan).8 The text, an intriguing mixture of fiction and biography, 
follows four episodes in the life of Amos Kenan (1927–2009), an Is-
raeli writer, artist, and peace activist and Gertz’s husband. One epi-
sode deals with Kenan’s childhood in the shadow of his mentally-ill 
father, and another concerns his life in Paris, where he lived from 
1954 to 1962. The other two episodes examine Kenan’s alleged in-
volvement in the Deir Yassin attack and the assassination attempt on 
the Israeli transportation minister, David Zvi Pinkas. I say “alleged” 
because this is precisely the question that hovers over the episode 
treating Deir Yassin: was Kenan involved in the attack? 

The Trial of K

The second part of the book, “Kalvei ha-kefarim harehokim” (Dogs 
of Distant Villages), follows Kenan in the years 1946–48, from his en-
rollment in the Lehi paramilitary group through the violent opera-
tions that he and his friends carried out, reaching their apex in the 
attack on Deir Yassin. The text unfolds the preparations for the at-
tack on Deir Yassin from Kenan’s perspective: from his visit to the vil-
lage in preparation for the attack to the march of the platoon toward 
the village. There, moments before the launch of the attack, the nar-
rator declares, “and here the story stops,” giving way to a dialogue 
between Gertz and Kenan: 

- That’s it.

- What “that’s it”? What happened later? How did you enter the village? 
How did the battle start?

- Later I was wounded and more than that I do not remember. And I was 
taken to the hospital.

- But what? How were you injured? The battle had not even started yet.9
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There is a moment of disjuncture and tension between the attack 
on Deir Yassin as an event from the past that we are familiar with 
through testimonies and documents, and the story as Kenan retells it. 
Kenan refuses to serve as a literary witness to the event, to take re-
sponsibility for representing the historical event from his point of 
view. There is thus a “conflict of interest” here between the narrator, 
Gertz, who insists on revisiting the story of Deir Yassin, and the pro-
tagonist, Kenan, who denies his involvement in the event (and there-
fore is unable to account for it). 

This conflict leads to a multifaceted break in the narrative: tempo-
ral, spatial, and most acutely, formal. On the temporal and spatial lev-
els, the narrative abruptly shifts from present-tense narration situated 
in the early morning hours of April 9, 1948, at the outskirts of Deir Yas-
sin, to the time and place of the conversation between Gertz and Kenan 
in 2002. The effect of this temporal and spatial break is twofold: First, 
by juxtaposing the perspective of the present of Deir Yassin, that is, 
1948, with the narrator’s recent present (2002, the time of the inter-
view, or 2008, the time of publication), the narrative creates links be-
tween what happened then and what we must deal with now. Second, 
the effect is not only cognitive but also nearly physical, as the abrupt 
shift pulls the reader out of the reassuring confines of fictionality and 
confronts him with the shaky underpinnings of the memory of Deir 
Yassin and, more broadly, of the story we tell ourselves about 1948. 

The break is most notable at the formal level, as the narrative shifts 
from long lines of third-person prose narration to a conversation be-
tween Gertz and Kenan, titled “Reayon Prati” (Private Interview). 
The following pages unfold a densely packed dialogue between Gertz 
and Kenan revolving around his account of the attack. This form of 
dramatic dialogue between Gertz and Kenan appears on several 
other occasions in the narrative, all of them instances of factual un-
certainty in Kenan’s story. In these moments, the text breaks and ex-
poses the “behind the scenes” of the creation of the narrative, the 
layers on top of which the final, coherent, and unified narrative rests. 
Although these moments of disruption are limited to several sen-
tences in other parts of the text, in the episode of Deir Yassin the in-
terrogation continues for eight pages. During this pause in the story, 
Kenan’s account of the historical event and his role in it is challenged 
by the narrator in a manner that renders the episode of Deir Yassin 
the scene of a criminal trial.

The trial-like scene opens with Kenan’s assertion that he cannot tell 
the story of the attack because he did not take part in it. Kenan at-
tempts to provide an alibi, claiming that he was injured and taken to a 
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hospital. Questioning the gaps in Kenan’s version that leave the cir-
cumstances of his injury unexplained, Gertz assumes the role of the 
prosecutor, trying to reconstruct the circumstances of the event. As a 
prosecutor she must establish a causal connection between the crimi-
nal conduct—Kenan’s actions or inaction—and the result—the attack 
on Deir Yassin. In response to Kenan’s sweeping alibi, which goes be-
yond claiming lack of criminal liability to deny that Kenan was even in-
volved in the attack, Gertz provides witnesses to establish the relevant 
details of the crime. The first to testify is fellow Lehi member Ezra 
Yahin, who accompanies Gertz to the site of the village in order to re-
sume the story where Kenan left off. Yahin admits in his testimony that 
the forces must have known that their warning about the coming attack 
could not have reached the villagers. Yahin’s testimony serves to estab-
lish mens rea, the criminal intent that characterizes Kenan and his 
friends. 

The next witnesses brought forth by Gertz are Zinab and Miriam 
Akal, a mother and daughter, survivors of the attack on the village. 
Their testimony, narrated in the third person, retells the Akals’ flight 
from their house as the troops entered the village. This testimony es-
tablishes actus reus, the troops’ criminal conduct. 

By placing the two witnesses side by side in the narrative, Gertz 
signals to the reader that Kenan should be considered a suspect 
rather than a mere witness to the crime. Through cross-examination, 
Gertz now challenges the credibility of Kenan’s alibi, progressively ex-
posing his role in the attack. First, she reveals that Kenan did in fact 
participate in the fight, for at least an hour or two. She then estab-
lishes that he was injured by a bullet ricocheting off a wall, leading to 
the inevitable question: why did Kenan shoot a wall?

- So how were you injured?

- By a ricochet bullet.

- A ricochet? What do you mean?

- A ricochet off the wall.

- A wall? How come? Did you shoot a wall?

- I guess.

- And where were you injured?

- In the leg.

- But it doesn’t make sense. Why would you shoot a wall?

- I shot because there was a fight. 

- But why the wall?
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- So I don’t know, I guess there was someone there. 

- What do you mean? Between you and the wall? 

- I don’t remember. I shot someone. There was someone there. Nurith, 
you don’t get what happened there.10

Following his admission that he did indeed participate in the attack, 
Kenan’s line of defense shifts: “[Y]ou don’t get what happened 
there . . . it was a fight . . . I was fighting and in a war things like that 
happen.”11 Kenan no longer claims to be innocent because he wasn’t 
there. Quite the opposite, he is now innocent because he was there, 
and this is how one acts in a war—something that Gertz and the read-
ers cannot understand and therefore should not attempt to judge.

Upon further questioning, Kenan admits that the “someone” he 
shot was likely a woman from the village: “And later, already to a turned-
off tape recorder, quietly, almost unheard, to himself: ‘I did not remem-
ber shooting the woman, I did not remember it. But I must have shot, 
and it must have been the woman.’”12 This moment of confession and 
collapse is the apex of the cross-examination, echoing familiar scenes 
from popular television series in which the “good” lawyer triumphs 
over the defendant, eliciting an emotional admission of guilt. 

Surprisingly, however, Gertz does not stop here. She continues to 
probe: was this a young woman or an old one, what was she wearing, 
was she coming out of the house, were there any children next to her? 
This line of questioning seems redundant, considering that Kenan 
has already confessed to committing the crime. One possible reading 
of this series of questions is as an attempt by Gertz to get an explana-
tion for Kenan’s actions, to reconstruct the circumstances of the 
shooting, looking perhaps to find something in the scene that could 
have caused Kenan to shoot the woman. Gertz here shifts from trium-
phant prosecutor to defense attorney, trying to justify her client’s 
horrific conduct. In so doing, Gertz also confronts the moral implica-
tions of Kenan’s confession. For without an explanation for the shoot-
ing, all that is left is the simple fact that Kenan had shot an innocent 
woman villager in Deir Yassin. 

What is the role and the effect of the legal rhetoric employed by 
Gertz in such a charged moment in the text and in the history of the 
Israeli-Palestinian conflict? ‘Al da‘at ‘atsmo oscillates between fiction 
and biography. The text weaves the episodes of Kenan’s life from bits 
and pieces of diary entries and literary writings by Kenan, interviews, 
archival materials, and testimonies. Gertz refers to this hybrid form in 
the preface to the book, where she tells her reader that her aim is to 
reach the truth. In order to do so, Gertz declares, she must venture 
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from the facts and into the realm of imagination and invention. Gertz’s 
declarations in the preface establish a kind of contract between the 
narrator and the reader, framing the horizon of expectations for the 
text and its imaginative exploration of historical events. In the case of 
Deir Yassin, however, it seems that “the realms of imagination and in-
vention” are neither sufficient nor appropriate for dealing with an 
event of such magnitude.13 The burden of responsibility for “reaching 
the truth” feels much heavier when the subject is not simply Kenan’s 
private life but the reconstruction of an ethically charged moment in 
the history of the Israeli-Palestinian conflict. With so much at stake, fic-
tions are replaced by the elements of a trial: by testimony, fact-finding, 
evidence. In order to fulfill her contract with the reader, Gertz resorts 
to the legal system, the most useful tool society offers for establishing 
facts and deciding questions of culpability. 

Legal scholar Leora Bilsky addresses what she sees as the ability of 
a trial to serve as a “consciousness-transforming vehicle”: 

A courtroom, in particular during criminal trials, is first of all a field of 
human drama. The political struggle waged in the courtroom trans-
forms dry and distant history or abstract ideological worldviews into a 
living story with a name, a face and a body. It turns the theoretical di-
lemma into actuality. . . . [I]t provides a unique forum in which society 
as a whole can confront its moral, historical and political dilemmas in a 
more concentrated and intensive way.14 

In the absence of a real trial in the case of Deir Yassin, Gertz’s literary 
trial serves not only as the process for Kenan’s recounting of—and ac-
counting for—his actions but also as the process for “society as a whole 
to confront its moral, historical and political dilemmas,” to use Bilsky’s 
words. Gertz’s trial can be read as an attempt to deal with the problem-
atic memory of Deir Yassin or, more precisely, the forgetfulness of it. 

Adopting the form that most naturally leads to judgment—a crim-
inal trial—Gertz, however, works contrary to the generic expecta-
tions for an “ethical stand,” as James Phelan terms it.15 Phelan argues 
that the default expectation for reading fiction is that “authors will 
take ethical stands on the events and characters they represent and 
will guide us explicitly or implicitly . . . to adopt those stands.”16 
Phelan sees the nature of the ethical relationship between author 
and reader as a reciprocal one, authors giving guidance according to 
their particular value systems and the ethical judgments that follow 
from those systems and audiences expecting reinforcement, chal-
lenges to, or disagreement with their own value systems.17
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‘Al da‘at ‘atsmo does not offer a clear verdict in the literary trial of 
Kenan. In her insistence on continuing the investigation after Ke-
nan’s admission of guilt, Gertz signals to her reader that what matters 
to her in her quest for the truth is not necessarily making judgments 
but rather the process of inquiry itself. 

In emphasizing the process of inquiry rather than the final judg-
ment, Gertz reveals to her reader not only the legal procedure but also 
the process of narration. Gertz refuses to supply her reader with a uni-
fied, coherent, and finite account of Kenan’s actions and the events of 
Deir Yassin. Instead, she reveals the process of the creation of this story, 
the “making of” the story of Deir Yassin. As a result, the reader becomes 
involved in both processes, the legal as well as the narratological one. 
The reader can no longer retain a passive role as a mere observer, a con-
sumer of a complete product. The effect of employing legal rhetoric 
can thus be seen as leading to a shared responsibility between Gertz 
and the reader, responsibility for investigating Kenan’s conduct at Deir 
Yassin and more generally for telling the story of Deir Yassin. For the 
literary trial to serve as a “consciousness-transforming vehicle,” the 
reader must take part in the legal procedure.

Judgment and Metaphor

Gertz employs legal rhetoric in order to deal with the haunting pres-
ence of the Deir Yassin attack in Kenan’s life story and in the national 
narrative of the State of Israel. The debate surrounding the facts and 
details of the attack—amplified perhaps by the lack of court adjudica-
tion on the matter—is addressed by the literary trial Gertz conducts 
as narrator. In this legal procedure, and through the employment of 
legal rhetoric, the reader is invited to ask questions and to challenge 
the givenness of prevalent notions about Kenan, Deir Yassin, and the 
Israeli-Palestinian conflict.

Eight years after the events of Deir Yassin, news reached the public 
of another traumatic event involving extreme and morally question-
able violence against civilians by Israeli soldiers: the Kefar Kassem 
massacre. On October 29, 1956, the eve of the Sinai War, a battalion 
of Israeli border police was ordered to enforce an unusually early cur-
few that had been imposed on the Arab villages of the so-called Little 
Triangle, a group of Israeli Arab towns near the Green Line. The bat-
talion commander, Major Shmuel Melinki, in accordance with an 
order from his superiors, instructed his soldiers to kill anyone found 
outside his or her house in violation of the curfew. The order was 
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given despite the fact that many villagers who worked outside the vil-
lage could not know about the new curfew. In one of the villages, 
Kefar Kassem, this order resulted in a gruesome massacre. During 
one hour, more than 40 villagers were shot and killed by the soldiers, 
among them women and children as young as eight years of age.18 

One crucial distinction between the two events—Deir Yassin and 
Kefar Kassem—lies in the fact that unlike Kenan and his friends, the 
soldiers involved in the Kefar Kassem massacre were brought to trial 
and eight soldiers from the border-police unit were found guilty of 
murder as a result of obeying a manifestly illegal order.

The trial against the soldiers opened in January 1957 and lasted 
for nine months, one of the longest trials in the history of the State of 
Israel at the time.19 Despite requests by the army for a closed-door 
trial, it was conducted in public and drew considerable attention. 
During the trial the court collected extensive testimony from the vic-
tims of the massacre. There was no major conflict about the factual 
basis of the case.20 Unlike the trial Gertz conducts in ‘Al da‘at ‘atsmo, 
the facts of the Kefar Kassem massacre were hardly debated. The 
challenge facing the court was not to discover whether or not the sol-
diers had indeed shot and killed unarmed innocent civilians but 
rather to decide the normative status of the shootings. That is, the 
court had to determine whether the order to shoot the villagers was 
manifestly illegal and as such should have been disobeyed, following 
military code. 

The court in the Melinki case faced an unprecedented trial con-
cerning the murder of civilians by Israeli soldiers, and it had to define 
normative guidelines to assure that such atrocities would not recur. In 
trying to formulate the definition of manifest illegality, presiding judge 
Benjamin Halevi—who was later appointed to the Israeli Supreme 
Court—coined one of the most iconic metaphors in Israeli culture: 

The hallmark of manifest illegality is that it must wave like a black flag 
over the given order, a warning that says: “forbidden!” Not formal ille-
gality, obscure or partially obscure, not illegality that can be discerned 
only by legal scholars, is important here, but rather, the clear and obvi-
ous violation of the law, . . . illegality that pierces the eye and revolts the 
heart, if the eye is not blind and the heart is not impenetrable or 
corrupt.21

Earlier in this judgment, Judge Halevi defined the task of identify-
ing manifest illegality as “a question of law.”22 But here we see that in-
stead of offering legal distinctions between what is and is not manifestly 
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illegal, Judge Halevi adopted figurative language, using the images of a 
black flag, a pierced eye, and a revolted heart.23 

What can account for the shift from the confines of legal rhetoric to 
the sphere of figurative language? The court needed to find words for 
what should have been understood without words or definitions (“man-
ifestly”) but in practice failed to be so. The bare legal language of man-
ifest illegality in the military code did not guide the soldiers, as they 
failed to apprehend the evident illegality of their conduct. What termi-
nology, then, would make the manifest, the obvious—that such an ap-
palling massacre is absolutely forbidden, even if given as an order—even 
more obvious and clear? The court needed to find a new way, a new vo-
cabulary to express the clear nature of a manifestly illegal order. Facing 
the challenge of formulating norms for what must be comprehended 
instinctively rather than legally, the court abandoned legal rhetoric 
and resorted to figurative language, drawing images for what words 
failed to convey.24

The power of metaphors lies in their idiosyncrasies; there is no 
prescribed meaning for a metaphor. Any attempt to give the meaning 
of a metaphor is an attempt to do so through familiar words, ignoring 
the central trait of metaphor—its unparaphrasability.25 Because a 
metaphor has no denoted meaning, the reader of Halevi’s verdict, 
upon encountering the image of the black flag, must ask what it 
means and how it can be used.26

By employing figurative language, the court denies its reader the 
convenience of a given set of rules. Instead, it invites the reader to ask 
what she would have done in such a situation, if given such an order.27 
The reader’s generic expectation of conclusive legal reasoning is 
upset. Instead, Judge Halevi offers the reader a process of metaphoric 
imagination. In order to come to terms with the figure of the black 
flag, the reader must think of herself as the soldier facing the ques-
tionable order, she must imagine herself in the situation, deciding for 
herself the meaning of the metaphor. In this metaphoric redescrip-
tion of the legal norm, the reader’s existing vocabulary and beliefs 
are challenged by “scraps of poetry which send shivers down our 
spine, non-sentential phrases which reverberate endlessly, change 
our selves and our patterns of action.”28 

Through this metaphoric process, the reader becomes a part of the 
legal procedure. She is no longer a mere recipient of a finished prod-
uct, the final verdict. Instead, she takes an active part in the creation of 
the norm. As such, the reader shares the burden of responsibility for 
judgment with the court. The figurative test of the black flag drafted by 
the court then is not a final judgment handed to the reader. It is rather 
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an invitation to a process of ethical investigation that the reader now 
becomes a part of.

Conclusion

Placing the literary narrative of Deir Yassin and the legal narrative of 
Kefar Kassem side by side allows us to examine how these narratives 
deal, each in its own way, with key moments in the Israeli-Palestinian 
conflict. Although the two events and the two narratives differ greatly 
from one another, the moment of encounter with atrocity leads to a 
similar response—a disruption of the generic form and a resort to 
extrageneric rhetoric. The effect this formal disruption has on the 
reader is a shift of the responsibility for judgment from the narrator 
(be it Gertz or Judge Halevi) to the reader. 

In this shared responsibility, the concept of judgment is transformed 
from a binary decision between right and wrong, guilty or not guilty, to 
a more complex ethical reflection that focuses on the process of inquiry 
rather than its conclusions. In emphasizing the procedure, the narra-
tives signal to the reader that the primary task in seeking the truth is 
not to look for answers but to ask questions—questions that were not 
asked in or about 1948 and that continue to haunt Israeli society.29 
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